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INSTITUTE OF BANKERS IN MALAWI

CERTIFICATE IN BANKING EXAMINATION

SUBJECT: BASIC PRINCIPLES OF BUSINESS LAW

  (IOBM- C108)
Date: Sunday 4th May 2008

Time Allocated: 3 hours (08.00 to 11.00 am)
INSTRUCTIONS TO CANDIDATES
1
Read the instructions on the cover of the answer book.
2
This paper consists of TWO Sections, A and B.
3
Section A consists of 4 questions, each question carries 15 marks. 


Answer ALL questions.
4
Section B consists of 4 questions, each question carries 20 marks. Answer ANY TWO questions.
5
You will be allowed 10 minutes to go through the paper before the start of the examination, when you may write on this paper but not in the answer book.

6
DO NOT open this question paper until instructed to do so.

SECTION A 
(60 Marks)
Answer ALL questions from this section

QUESTION 1

(a)  
What does the term “Privity of Contract mean?


 (2 marks)
(b) Mercy has received a bank statement for her account.  She spotted a charge for K2,000 and immediately went to find out at the bank as to what it was for.  A Bank clerk explained that it was a penalty charge for a defaulted loan instalment.  Mercy strongly argued that she was not advised in advance about this condition.  The Bank pulled out a copy of the letter containing conditions governing the loan which Mercy had signed and the condition of penalty charge was there.  Mercy continues to argue that she had signed the letter without reading the whole of it and demands that the bank should reverse this charge.  
What advice would you give to Mercy?



 (5 marks)
(c) State three (3) examples of special relationships where undue influence is presumed.


 


(3 marks)
(d) What is the possible impact of undue influence on a contract? 
 









 (2 marks)

(e) Differentiate liquidated damages from unliquidated damages.










(3 marks)





(Total 15 Marks)
QUESTION 2

X is a brother to M and M is a managing director of a very big company in town such that M does not want to be known that he is doing part time business.  X has been sent to supply beans worth MK1,600,000.00 to Memo Boarding School where X declared himself as the owner of the beans.  Payment was to be made within two months at K800,000.00 per month.  After collecting the first K800,000 X disappeared with the money leaving a balance of MK800,000 uncollected.  When M went to Memo Boarding School to explain that X was his brother, the director of Memo Boarding School was not convinced and is refusing to pay the balance while at the same time X is not available to collect the money.
(a) (i)  Can M successfully sue the director of Memo Boarding School to recover the balance?  Use relevant previously decided cases to back your answer.




            (5 marks)
(ii) What would be the position if X had expressly disclosed that he was only doing the business on behalf of his brother M?








 (5 marks)
(b) In a situation where the Principal has terminated his contract with an Agent, what action can the Principal take to avoid liability for the acts of the Agent?





  

   (1 mark)
(c) In an agency contract, what does the term ratification mean?   (1 mark)

(d) State three (3) things which the Principal must do for any ratification to be effective.







 (3 marks)

     (Total 15 Marks)
QUESTION 3

(a) Flex Bank limited maintains an account for S & Q Car Sales which is a partnership.  This partnership was formed without formal Articles of Partnership.  The manager of the local branch where S & Q Car Sales maintain their account has heard that one of the partners of S & Q Car Sales has died.  
What action should the manager take on the account for S & Q Sales?  Give an explanation for the stated action.
         
          (10 marks)
(b) State five (5) circumstances that will result into termination of a partnership.







(5 marks)








       (Total 15 Marks)
QUESTION 4
(a)
Jones has brought a bucket full of rice to White as a sample of 100 bags of rice that White intends to purchase.  What are the three (3) implied conditions in this sale of goods contract?

(5 marks)
(b)
Mention five (5) rules governing transfer of property in specific goods from the buyer to the seller in a sale of goods contract?        (10 marks)









(Total 15 Marks)
SECTION B 
(40 Marks)

Answer ANY TWO questions from this section.
QUESTION 5

(a)  On 1st January 2008, Khalidwe Chombo, an employee of Streams Cover Limited applied for a loan from Cabs Bank Limited.  On 3rd January 2008, the Bank posted an offer letter to Chombo expressing willingness to grant the loan.  On 5th January 2008, the Bank received information that Chombo was served with dismissal notice at Streams Cover.  The lending manager felt this was likely to be a bad loan if granted.  Chombo therefore wrote and posted a notice of cancellation of the offer on the same day.  However, before the cancellation notice was received by Chombo, on 7th January 2008, Chombo faxed an acceptance letter of the loan offer to be confirmed by the original which was sent by post.  The lending manager was of the view that the offer was no longer valid since acceptance was dated 7th January 2008 while their notice of cancellation of offer was dated 5th January 2008.  Was the lending manager correct?  Discuss.






          







          
          (15 marks)
(b)  
What is an Exclusion clause?




(2 marks)
(c)  
State three (3) points which must be established for an Exclusion clause to be relied upon.





(3 marks)







(Total 20 Marks)
QUESTION 6

Mrs. Namfuko bought a vehicle from Mr. Kiswende who said he bought it from R.S.A.  Mrs. Namfuko paid K900,000 for the vehicle to Mr. Kiswende.  After using the vehicle for two years, Mrs. Namfuko went to Mozambique driving the same vehicle.  Police in Mozambique identified the vehicle as one of those reported to have been stolen.  They therefore impounded it and returned it to the owner.  Mrs. Namfuko wants Mr. Kiswende to refund her K900,000 she paid for the vehicle.

(a) 
Is Mrs. Namfuko legally entitled to such a refund?  Explain.  (15 marks)
(b)  
Having used the vehicle for two years, if a refund is to be made, should she really be paid back the full MK900,000?  Explain.
            (5 marks)







         (Total 20 Marks)
QUESTION 7
(a)  
A cement making company called  Crakes Limited based in Blantyre has a distributor in Mzuzu called Builders Hive.  Builders Hive is owned by Mr. Mboke Thole as a sole proprietor.  Consignments of cement are delivered to Builders Hive on sixty days credit.  In their contract of sale, there is a clause stating that ownership of all materials to be delivered will only pass to Builders Hive after payment of all the debts outstanding at anytime.  Mr. Mboke Thole has died and his relatives want to share all the assets left by Mr. Thole, including the unsold cement in the warehouse.  Crakes Limited would like to get back all the unsold cement claiming that it had not yet been paid for.  Discuss the legal acceptability of Crakes Limited intended action.
          (15 marks)
 (b)  
What is the difference between a sale and an agreement to sell?










(5 marks)









          (Total 20 Marks)
QUESTION 8
(a)
Y is acting as the agent of Mr X for the purchase of maize in a certain district.  Consider the legal position in each of the following transactions which Y undertakes 
on behalf of X:

(i) Y buys 50 bags of maize from his father who pays him K2,000 commission of which X has no knowledge.

 (5 marks)

(ii) In relation to a purchase of 20 bags of maize from Z, Y commits fraud.







 (5 marks)

(iii) Without knowing that X died suddenly yesterday, Y has today bought 10 bags of maize from Mr Phiri.


 (5 marks)
(iv) With relevant example(s) explain in detail the legal position:  “courts do not look at the adequacy of consideration in contracts?”






 (5 marks)









(Total 20 Marks)
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